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NEUTRALITY: HOW MUCH 
IS LEFT OF IT? 
Charles G .  Fenwick, an infernafional law expert, 
seeks to clarify a term, “neutrality,” frequently used 
in debates about international problems. Indeed, he 
would eliminate the word “as a technical term of 
present-day international law,” to reflect changing cir- 
cumstances and commitments under the U.N. Charter. 
Professor Fenwick‘s article, of which the following is 
an excerpt, appears in the April, May, Jtine issue of 
World Affairs, quarterly of The American Peace 
Society. 

The Charter of the United Nations does not men- 
tion the technical word “war.” It simply obligates the 
individual members to refrain from the threat or the 
use of force againk a state except as specified in the 
Charter. To the Security Council is entrusted the 
responsibility for the maintenance of peace and secur- 
ity, and to the Security Council is also entrusted the 
authority to put into effect the measures to maintain 
the peace. The old technical status of “war,” the right 
of a state to have recourse to arms to enforce a claim 
and to be the judge in its own case came to an end 
with the Charter; and with the end of war came the 
end of neutrality. Article 51 of the Charter, indeed, 
allows a state to act in self-defense if an armed attack 
occurs against it, until such time as the Security 
Council has taken the measures necessary to maintain 
peace and security. But just as the Charter calls upon 
the other members of the Organization to cooperate 
with the Security Council in the measures it decides 
to take to enforce the peace, so it may be assumed 
that they would be obligated to assist the Council in 
taking such action as might be necessary to terminate 
the action taken in self-defense. 

Neutrality in 1907 meant that, in the event of war 
between two states, third states declared their posi- 
tion as neutrals and were immediately invested with 
a whole body of rights and duties specified in the 
convention adopted at the Hague Conference. There 
was nothing to stop two or more states from going 
to war if they chose to do so. It was their decision and 
there was nothing that third states could do about 
it. The list of the rights and duties of neutrality as 
set forth in the convention was the result of hard 
bargaining at the conference, each state seeking to 
secure provisions that would be to its own national 
Advantage whether as belligerent or as neutral. Out- 
standing among neutral rights was the inviolability of 

neutral territory; and equally outstanding among 
neutral duties, in the sense that the neutral state could 
not permit any use of its territory by either of the 
belligerents. . . . 

It was fondly thought in 1920 that an effective re- 
straint had been put upon the right to make war. 
The Covenant of the League of Nations proclaimed 
the collective responsibility of the members of the 
League as a group and a qualified guarantee of their 
individual independence. But the lack of unity in the 
international community left the League unequal to 
its task; and it was assumed that if war did break 
out third states would still have the same rights and 
duties as in 1914. When the Congress of the United 
States enacted its neutrality legislation in 1935-1937 
it had in mind situations such as had arisen in 1914- 
1917, the danger that its policy as a neutral might be 
endangered by the export of arms by its citizens and 
the making of loans. The laws were a valid act of 
self-denial, although they actually had the effect of 
favoring the state that was intent upon war and mak- 
ing preparations for it. 

Such was the status of neutrality on the eve of the 
second world war. Now, with the adoption of the 
Charter of the United Nations and its universal ac- 
ceptance as a rule of law, all is changed. How could 
a state declare its neutrality in the presence of its 
obligation, Article 2 (5), to give the United Nations 
“every assistance in any action it takes in accordance 
with the present Charter, . . .” even to the extent of 
action against non-members which may not respect 
the authority of the Security Council. Articles 41-48 
of the Charter specify in greater detail the form of 
the action that the Security Council may take in meet- 
ing breaches to the peace and acts of aggression, and 
a succeeding article (49) repeats the obligation of 
Article 2: “The members of the United Nations shall 
join in affording mutual assistance in carrying out the 
measures decided upon by the Security Council.” 
Neutrality in the presence of this obligation would be 
clearly out of order, a violation of the fundamental 
provision of the Charter. 

It is suggested that a case might arise under Article 
51 of the Charter, which allows a state to act in self- 
defense if an armed attack occurs against it, until 
such time as the Security Council has taken the mea- 
sures necessary to maintain the peace. But it is logical 
to assume that pending the action of the Security 
Council in such case a member of the United Nations 
would be under the same obligation to cooperate with 
the Security Council in seeking a solution as if there 
had been no armed attack calling for recourse to self- 
defense. Third states, not involved in the action taken 
in self-defense, might indeed keep apart from the 
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hostilities, but they would not claim the rights of 
neutrality, in the sense of insisting upon trading with 
the aggressor and maintaining normal relations with it. 

What has happened since 1945? Unhappily hostil- 
ities have taken place without action by the Security 
Council such as might have been expected under 
the Charter. The hostilities in Korea, being put into 
effect by a resolution of the Security Council, raised 
no question of neutrality, although prolonged for 
three years. Naturally the police action by the Security 
Council in the Suez Canal in 1956, and in the Congo 
in 1960, was too brief to raise the question. The hos- 
tilities in self-defense, begun by Israel in 1967 without 
an armed attack by the United Arab Republic, were 
doubtless outside the provisions of the Charter, except 
in so far as the political conditions of the moment 
might be considered by Israel as a constructive armed 
attack. But in any case the firing by Israeli troops 
upon an American ship outside of territorial waters 
was not in pursuance of any claim of neutral rights 
of trade by the American ship. In the case of the 
hostilities in Vietnam, the United States is assisting 
South Vietnam in a struggle for independence, but 
without declaring war upon North Vietnam, which 
might raise a question of neutrality in the event of a 
blockade of the harbor of Haiphong. 

e 

Where, then, is there room for neutrality? Neutral- 
ity has indeed changed with the changing times, but 
i t  has changed to its complete extinction. The United 
States Latu of Naoal Warfare speaks of circumstances 
in which “neutrality and complete impartiality both 
remain distinct possibilities,” but the text indicates 
that “neutrality” is understood as non-participation 
in the situation contemplated, not neutrality as an 
attitude of interference with the free action of the 
Security Council. . . . 

In view of the confusion attending the use of the 
word “neutrality,” it would seem better to eliminate 
it as a technical term of present-day international law 
and to substitute “non-participation” in hostilities, 
whether the hostilities are carried on by the Security 
Council in the exercise of its authority to maintain 
peace or by individual states in self-defense. The new 
volume (11) of the Digest of Zntcrnational LQW by 
Marjorie Whiteman, uses the word “neutrality” in a 
number of extracts as meaning just that - nothing 
more than remaining aloof from hostilities, without 
any suggestion that the neutral state would put into 
effect claims of commerce with the belligerents that 
might indirectly favor the state declared to be the 
aggressor. There is no suggestion of the right to make 
loans to the belligerents, to sell munitions and other 

contraband to the belligerent who could buy them, 
and in other ways to give help to one or other within 
the limits of the established law. 

Not a littleLconfusion has been created by the use 
of the term “Neutralism” to describe the position of 
states which, while still loyal to the United Nations, 
are holding aloof from the political controversies and 
conflicting policies of’ the “cold war” between the 
United States and the Soviet Union. They are sup- 
porting the basic principles of collective security, but 
they realize that in certain situations they might be 
risking their very existence in taking sides against a 
state in possession of the atomic bomb. But in thus 
standing aloof from participation in possible military 
action in support of a decision of the Security Council 
they are still ready to affirm the principles of the 
Charter. 

The Charter of the United Nations is the law of 
the land. There can be no hesitation or hedging in 
the fulfillment of its obligations. In the old traditional 
sense no state has the right to take the law into its 
own hands. I t  is the duty of the Security Council to 
meet threats to the peace; and when the Security 
Council, confronted with a threat to the peace, takes 
a decision, no member can be neutral between the 
state protected and the aggressor. It may not be 
called upon to take military action if the Security 
Council.so*decides, but it is not neutral, it is merely 
a non-participant in the action of the Security Council. 
The right of a state to act in self-defense does not 
mean it is declaring war; it merely means that until 
such time as the Security Council has taken action 
it is engaging in hostilities that are limited to the 
necessity of the situation, 

If the Security Council, or it might be the General 
Assembly, should fail in its duty to meet a situation, 
as it failed a year ago when Israel resorted to hos- 
tilities against the United Arab Republic, there was 
no question of other members of the United Nations 
claiming rights of neutrality, even if there had been 
time for such declarations. Third states looked on not 
with indifference, but with regret that the action in 
se]‘-defense had not been anticipated by the Security 
Council and measures taken to prevent recourse to it. 
If there are hostilities now in Vietnam, they are not 
“war” in the established sense of international law, 
giving rise to rights and duties of neutrality. There 
has been from time to time a call from various quarters 
that the United States should “declare war” and block- 
ade the port of Haiphong; but this has not been done, 
and it is to be hoped that it will not be done. Rather 
than escalate the hostilities to that point, better an 
unsatisfactory solution through the United Nations 
and maintain the integrity of the Charter. 
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