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he United States, as Walt Whitman said, T is a “nation of nations,” a nation essen- 
tially of immigrants. Their sacrifices, courage, and 
imagination created factories, farms, mines, and a rich 
intermingling of cultures. 

Our country has two traditions: one that welcomes 
the stranger who, as Benjamin Franklin noted, is in the 
forefront of defending democracy; and another that in 
times of crisis uses the foreign born as a scapegoat for 
unsolved social problems. In Jefferson’s words, “the 
friendless alien is the safest subject for a first experi- 
ment, but the citizen will soon follow.’’ 

The common underlying credo in the Declaration of 
Independence, the Constitution, and the Bill of Rights 
is George Washington’s words: “the stranger whom 
we shall welcome.” The Declaration of Independence 
listed as a grievance the fact that the king tried “to 
prevent the population of these States.” The Constitu- 
tion, aside from requiring that the President, senators, 
and representatives be citizens, accords citizens and 
noncitizens equal rights. The only power over i“i-  
grants expressly entrusted to Congress by the Constitu- 
tion is “to establish a uniform rule of naturalization.” 
The Bill of Rights refers only to the“rights of the 
people,” of “each person,” and of those “accused” 
of crimes-like the Constitution, making no distinction 
between the rights of citizens and noncitizens. 

This equality of rights mandated by these fundamen- 
tal documents was soon tested in the Alien and Sedi- 
tion Acts of 1798. The Alien Act gave absolute power 
to the President to deport all noncitizens he considered 
“dangerous to the peace and safety of the United 
States ....” Tremendous opposition by the mass of 
people, led by Jefferson and Madison, caused these 
laws to lapse in 1800. 

IRA GOLLOBIN, General Counsel of the American Committee 
for Protection of Foreign Born, delivered to the Lawyers 
Guild earlier this year an address from which this article is 
adapted. 

For ninety-two years thereafter no law provided for 
Congressional power of expulsion of friendly 
nationals-that is, those coming from countries with 
which the U.S. was not at war. In 1892 a racist cam- 
paign against Chinese climaxed in the enactment of a 
law requiring the deportation of all Chinese who could 
not, within one year, establish “to the satisfaction of 
the court, by at least one credible white witness, that 
he was a resident of the United ‘States, at the time of 
the passage of the Act.” In 1893 a Chinese, Fong Yue 
Ting, who was ordered deported, appealed to the Su- 
preme Court. The majority  led that (1) implied in 
Congress’s power to regulate commerce and in the 
government’s sovereignty is an “absolute and unqual- 
ified power” to deport noncitizens; and (2) deportation 
is not a punishment but merely “a method of enforcing 
the return to his own count ry....” Therefore, as a 
civil, noncriminal proceeding, the provisions of the 
Bill of Rights, including those “prohibiting unreason- 
able searches and seizures and cruel and unusual 
punishments, have no application” to deportation of 
noncitizens. 

Three Supreme Court judges, including the Chief 
Justice, dissented from this expulsion of noncitizens 
from the Bill of Rights. Their words still retain their 
relevance. 

1 .  Under the Tenth Amendment to the 
Constitution, “powers not delegated to 
the United States by the Constitution” are 
reserved “to the people.” Among “the 
powers reserved to the people, and not 
delegated to the government, is that of 
determining whether whole classes in our 
midst shall, for no crime but that of their 
race and birthplace, be driven from our 
tenritory.” 

2. “...deportation is punishment. Everyone 
knows that to be forcibly taken away from 
home and friends and business and prop- 
erty, and sent across the ocean to a distant 
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land, is punishment, and oftentimes most 
severe and cruel.” 
“In no other instance, until the law before 
us was passed, has any public man had the 
boldness to advocate the deportation of 
friendly aliens in time of peace .... And it 
will surprise most people to learn that any 
such dangerous and despotic power lies in 
our government.. . .Is it possible that Con- 
gress can, at its pleasure, in disregard of 
the guarantees of the Constitution, expel 
at any time the Irish, German, French, 
and English ... simply on the ground that 
they have not been naturalized?” 

4. “According to this theory [that Congress 
has unlimited and despotic power over 
noncitizens], Congress might have or- 
dered executive officers to take the 
Chinese laborers to the ocean, and put 
them in a boat and set them adrift ...[ and] 
have sanctioned the most shocking brutal- 
ity conceivable.” 
“Arbitrary and despotic power can no 
more be exercised over them [noncitizens] 
with reference to their persons and prop- 
erty than over the persons and property of 
native-born citizens.” 

6. The Chief Justice concluded his dissent as 
follows: The law banishing Chinese “con- 
tains within it the germs of the assertion 
of an unlimited and arbitrary power, in 
general incompatible with the immutable 
principles of justice, inconsistent with the 
nature of our government, and in conflict 
with the written Constitution by which 
that government was created and those 
principles secured.” 

n the course of more than seventy-five years I since then the Chief Justice’s prophecy has 
been fulfdled. The prevailing Congressional attitude 
wasqnce summed up by Representative Newton: 
“Condress can pass a law that every red-headed alien 
shall be deported.” Under the provisions of the 
McCarran-Walter Act sustained by the Supreme Court, 
the Bill of Rights extends to all persons and is not 
restricted to citizens. And yet: 

In violation of the First Amendment guarantee of 
“freedom of speech” and association, noncitizens can 
be deported for membership in, or affiliation with, 
organizations to which a citizen can belong. (Refer- 
ences to noncitizens include both lawful residents and 
persons without residence .) 

In violation of the Fourth Amendment noncitizens 
are not protected against “unreasonable searches and 
seizures. ” 

In violation of the Fifih Amendment noncitizens are 
not protected as to double jeopardy, self-incrimination 
(an adverse inference can be drawn), and their prop- 

3. 

5 .  

erty (in deportation cases they can be deprived of the 
social security for which they paid). 

In violation of the Sixth Amendment noncitizens long 
resident here, for whom deportation is a grave punish- 
ment, have been denied procedural rights accorded to 
those charged with very minor infractions of the crimi- 
nal law. 

In violation of the Eighth Amendment noncitizens 
can be held without bail, and after a lifetime here 
subjected to the “cruel and unusual punishment” of 
banishment. No time limit exists. 

In violation of Section 9 .  Clause 2 of the 
Constitution prohibi\ing a “bill of attainder or ex post 
facto law” noncitizens can become deportable for 
mere membership in an organization that is specifi- 
cally, as well as retroactively, proscribed by Congress. 
Thus acts not a ground for deportation when engaged 
in can, twenty years later, as in the case of William 
Mackie, be made a ground for deportation. Fifty-one 
years after he was brought here at the age of eight 
months, Mackie was deported to Finland, a country 
whose language he did not speak! 

Finally, in violation of the Tenth Amendment, re- 
serving “to the people” powers not expressly en- 
trusted to the government, which is solely authorized 
”to establish a uniform rule of naturalization,” auto- 
cratic powers over noncitizens are “implied” from 
other powen. This in effect amends the Constitution 
without compliance with the procedure prescribed for 
its amendment. 

When charged with a crime, noncitizens are ac- 
corded constitutional protection, the same as citizens. 
Ironically, noncitizens lose their constitutional rights 
only in a ;deportation proceeding. Although not 
charged wim a crime, they face the often dire punish- 
ment of loss of residence here. In brief, as regards 
remaining  ere, noncitizens have very few rights that 
the gove-ent is bound to respkt. In this subversion 
of the Billrof Rights guarantees for all “persons,” 
noncitizens: have in many respects been reduced to 
subpersons, to virtual serfs subjected to autocratic 
power. 

This legal dehumanization has its structural counter- 
part. Originally a part of the Treasury Department, 
which collected duties on imported merchandise and a 
head tax on arriving immigrants, supervision of im- 
migration was transferred to the Labor Department 
and, finally in 1940, to the Justice Department. There- 
after immigrants became officially known as “aliens,” 
that is, hostile persons presumed to be inimical until 
they proved otherwise. In keeping with this presump- 
tion by officials that noncitizens are a police problem, 
every January since 1940 over three million lawful 
residents-like convicted criminals on parole-submit 
required bibliographical data, an “address report.” 

istorically, antialienism was always a di- H visive racist hoax to convince the mass 
of people that the primary source of social evils stem- 
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med from without, and not from within. the society. In 
times of stress the Irish, Germans, Chinese, Italians, 
and Slavs have been offered as sacrificial victims on 
the altar of governmental evasion of the American 
people’s m e  needs. A clamor for mechanical, punitive 
measures-the ouster of a comparatively small number 
of noncitizens-is used to cover up the necessity for 
profound internal change that might unseat those in 
power at the time. Thus the Alien and Sedition Acts of 
1798, ostensibly directed against Irish militants (dub- 
bed by their detractors “the most God-provoking 
Democrats this side of Hell”), was an instrument of 
commercial and other vested interests trying to block 
the advance of agrarian democracy. The Know- 
Nothing Movement (its official name was the Ameri- 
can Protective Association) before the Civil War was 
directed especially against the influx of German mili- 
tants after the 1848 Revolution, and of the Irish fleeing 
the potato famine at home. Slaveholders then dominant 
in the federal governmat were only too happy to 
deflect the rising social discontent away from them- 
selves and to turn it against the foreign born, who 
mostly settled in the North and thereby strengthened 
the slaveholders’ industrial opponents. 

In the industrial unrest and populist opposition to the 
growth of monopolies (“the robber barons”) in the 
1880’s and 1890’s Chinese-no longer needed after 
their labor in building the transcontinental railroad 
-were targeted as threats to the livelihood of the 
American people. In the 1900’s this role was assigned 
to Italians and to Eastern European Jews. On numerous 
occasions Presidents of the United States had to 
apologize to the governments of China and Italy for the 
lynchings of their subjects. 

During the industrial unrest following World fWar I 
union-conscious immigrant Slavs in steel factories, 
mines, and other basic industries were labeled “out- 
side agitators’’ artificially stirring up discontent among 
workers happy to accept wage cuts. layoffs, and 
speedup! The Palmer raids of 1919-20 against Slavic 
“troublemakers” was the government’s response. 
After a small-scale “try-out” raid in November, 1919, 
on the night of January 2. 1920. the Justice Depart- 
ment recruited “rough-neck groups of the ‘strike- 
breaking’ varie ty...[ who] spent the night of the second 
day in January at raiding lawful assemblages in more 
than thirty cities and towns of the United States.. .from 
coast to coast.. . .All persons presentditizens and 
aliens alike without discrimination-were arbitrarily 
taken into custody and searched as if they had been 
burglars caught in the criminal act.” 

This description of the Palmer raids is by Louis F. 
Post, then Assistant Secretary of Labor. Post termed 
the raids a “deportation delirium” based on 
“ ‘doped’. . .newspaper publicity-the newspaper drive 
that was made in order to create a great terroristic 
scare in this country.. .took advantage of the discontent 
that is afloat in the country to make a terror.. . .It was a 
pernicious delirium.. . .It generated a crusade for the 

deportation of alien residents, the spirit of which was 
hostile to American ideals of government and its 
methods defiant of American law” (The Deporrafions 
Delirium of Nineteen-Twenty , 1923). 

Twelve distinguished lawyers-including Harvard 
Law School Dean Roscoe Pound and two Harvard 
professors, Zechariah Chafee, Jr., and Felix Frankfur- 
ter (later a Supreme Court Justice)-published a vigor- 
ous indictment of the Department of Justice raids. 
They charged the Department with violation of the 
Fourth, Fifth, and Eighth Amendments, and of various 
federal statutes. In their conclusion they stated: “Free 
men respect justice and follow truth, but arbitrary 
power they will oppose until the end of time .... It is a 
fallacy to suppose that, any more than in the past, any 
servant of the people can safely arrogate to himself 
unlimited authority. To proceed upon such a supposi- 
tion is to deny the fundamental American theory of the 
consent of the governed. Here is no question of a 
vague and threatened menace, but a present assault 
upon the most sacred principles of our Constitutional 
liberty. ” 

Again, during the Depression of the 1930’s. alien- 
baiting was offered as a recipe for prosperity. Con- 
gressional bills to deport all aliens were introduced, 
and a deportation drive was launched against 
militants-especially Slavs, who were called “Mos- 
cow agents”-in unions and progressive organiza- 
tions. The archwitch-hunter of the time, Congressman 
Martin Dies, guaranteed that “seven million jobs” 
would be found by deporting “seven million aliens.” 
More recently, in the McCarthy hysteria of the 1950’s. 
political deportations, again aimed especially at Slavs, 
were coupled with militarylike operations against 
thousands of Mexican-Americans in the Southwest, 
directed by Lieutenant-General Swing, whom 
Eisenhower appointed as Immigration .Commissioner. 

Janice Siapltron 
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he official signal of the onset of the cur- T rent recession was given by the Nixon 
Administration in January, 1971, when it introduced 
H.R. 2328, a bill to impose criminal penalties on 
nonresidents working without permission and on their 
employers. The penalty provision for employees was 
later dropped, and the bill is now known as the Rodino 
bill, H.R. 982. 

The economic “pie” available to the people is 
rapidly diminishing, with over eight million jobless 
and their number rapidly growing. Instead of pressing 
Congress for constructive proposals to deal with the 
situation, the Rodino bill is designed to hoodwink 
U.S. workers, in particular the unemployed, and to pit 
them against “illegal” workers. As Representative 
Joshua Eilberg (D.-Pa.), who is presently House Im- 
migration Committee chairman, conceded in 1972, 
under the Nixon bill (the same as Rodino’s) trade 
unions-in fact, everyone-would share responsibility 
to ferret out “illegals.” According to Eilberg, “the 
doctor, the lawyer, the milkman, the psychiatrist, 
every person with whom someone in this country 
comes in contact, would have the same obligation.. . .” 

Last November Javier Rodriguez, president of 
CASA (Casa Autonomo Social Accibn), a national 
organization particularly concerned with the rights of 
Chicanos, compared the situation to that of the Nazis 
who blamed Germany’s economic troubles on the 
Jews. “Only rather than yellow stars,” he stated, 
Latin Americans “will be set apart by the color of 
their skin.” Encouraged by the Nixon bill, immigra- 
tion authorities launched unconstitutional and racist 
raids (“Area Control Operations”) against darkskin- 
ned “Latin-looking” persons in 1972-73-01-1 streets 
and in other public places-in New York, Chicago, 
Los Angeles, and elsewhere. 

It is significant that it was Nixon who in 1973 ap- 
pointed to the post of immigration commissioner a man 
trained for thirty-nine years in military operations: 
Lieutenant-General Leonard F. Chapman, Jr. Chapman 
now declares that, given a sufficient number of i ” i -  
gration inspectors, he can provide “a million jobs” by 
rounding up “a million illegals.” Top immigration 
officials conceded at the Rodino bill hearings that the 
mass of undocumented persons perform menial, un- 
skilled, and low-paid labor. chiefly as agricultural work- 
ers. Chapman’s credentials do not include expertise as 
an economist, and he presents no statistical economic 
data showing how the ouster from employment of un- 
documented persons would provide jobs for others. His 
assertion is no more than speculation. Unchastened by 
his experience as Marine commandant in Vietnam 
from 1968 to 1972, his proposal for massive dragnets, 
even if they could ferret out masses of nonresidents 
(which is doubtful), would simultaneously subvert 
democracy. As immigration commissioner he is con- 
fronted with a breakdown of law enforcement. But the 
remedy for this breakdown is to correct its cause-the 
unjust, unworkable, and restrictive 1965 law-and not 

to compound this law’s evil effects by an even worse 
law. 

The Rodino bill is not a loaf of bread for the worker, 
nor even a crumb. So long as workers are willing to 
swallow the antialien bait their jobs will diminish and 
not increase. The only jobs that will become more 
numerous will be those for informers, once again mak- 
ing apt Representative Edward Livingston’s warning 
against the Alien Act of 1798: “The country will 
swarm with informers ... and all the odious reptile tribe 
that breed in the sunshine of despotic power.” 

The April, 1972. United Auto Workers International 
Convention resolut$n against the Nixon bill applies 
equally to the Rodino bill in expressing the interests of 
the American peop1e:“’Reactionaries have a long tradi- 
tion of trying to make the foreign born scapegoats for 
the failure of the government to solve the problems of 
the people. Unemployment and the needs of the people 
are very real and very complicated problems. The fail- 
ure to provide answers is the hallmark of the Nixon 
Administration. But these problems will not be solved 
by the simplistic expedient of pitting native-born 
workers against foreign born.” The so-called “alien” 
problem is a cover-up for the real problems of citizens 
alienated fr6m the government because of its failure to 
adequately serve their needs. Racism against Latin 
Americans today opens the door to racism against 
Italians, Asians, and others tomorrow. 

he fact is that US. legislation and corpo- T rate interests are largely responsible for 
so many economic refugees, persons without docu- 
ments, presently misnamed “illegals,” who come 
here. In 1965 for the first time a quota was imposed on 
Western Hemisphere immigrants. In addition to an 
unrealistic annual quota of 120,000, the law barred 
Mexicans seeking temporary employment. Its restric- 
tive provisions required in effect that most of those 
seeking @-”ent residence based on skill and the 
ability to find a U.S. employer must first come here as 
visitors. In short, the 1965 law arbitrarily converted 
into “illegals” our hardworking and law-abiding 
neighbors who seek merely a livelihood here. 

This reversal of the traditional open-door policy for 
Western Hemisphere immigrants is as unrealistic as 
King Canute’s efforts to stop the ocean waves. The 
fact is that the economies of countries south of the 
border and in the Caribbean are basically geared to 
exporting raw materials to large US. corporations at 
giveaway prices while purchasing manufactured goods 
from U.S. corporations at inflated prices. The ex- 
tremely difficult conditions of the mass of Latin 
Americans impel many to uproot their lifetime associa- 
tions and to make every sacrifice to come here. Thus, 
while narrowing the door to their admission, U.S. 
policy-makers continually seek to widen the door to 
those countries’ tesources: to take but not to give, to 
intensify the causes that make Latin Americans 
economic refugees while denying them an opportunity 
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to sham in the benefits of their resources being utilized 
in the USA. “Of 19 raw materials ... important to na- 
tional security or U.S. industry, 12 come in significant 
amounts from Latin America or from the nations of the 
Caribbean.. . .American consumers get a major share of 
their coffee, sugar, bananas, cocoa, and tomatoes from 
countries south of the U.S. border. Latin American 
meat and cotton also count in the U.S. market” (U.S.  
News & World Report, February 10, 1975). More jobs 
are lost to Latin Americans in their own countries than 
are obtained by undocumented persons coming here. 

At a 1974 hearing before the House Immigration 
Committee, the then Immigration Commissioner 
Raymond Farrell testified: “We have found that most 
of these Mexican nationals are pretty good 
people ... they just seem to be hardworking people who 
come here to earn a little money ....” 

Another critical immigration arena today involves 
‘five hundred Haitian refugees in Miami who face tor- 
ture or even death at the hands of the Duvalier dic- 
tatorship if deported to Haiti. Unlike 500,000 Cubans 
who have been welcomed, granted asylum, and given 
residence, Haitian refugees who covertly fled and 
risked their lives in flimsy, leaky sailboats (many 
drowned on the eight hundred-mile voyage) were re- 
ceived with hostility: perfunctory twenty-minute inter- 
views with no attorney permitted, no opportunity to 
present witnesses or other documentation, and no 
stenographer or recording device used. This procedure 
violates the “due process” requirements of the United 
Nations-sponsored Protocol Relating to the Status .of 
Refugees, acceded to by the United States in 1968. 
The Protocol prohibits a person’s deportation to a 
country where he has a well-founded fear that he 
would be persecuted. Ironically, persons who enter as 
visitors, without risk of Life, and afterward claim to be 
refugees, are given due process hearings by the Immig- 
ration Service. According to the Justice Department, 
the Haitians are merely “illegal entrants”! 

atin Americans are the last immigration L frontier. With the closing of the gates to 

the neighbor south of the border the welcoming torch 
of the Statue of Liberty is being extinguished and the 
United States is becoming a fully closed society. Ef- 
faced are the words “Give me your tired, your 
poor,/Your huddled masses yearning to breathe 
free, ... I lift my lamp beside the golden door!” Now 
carved are the words, “give me your riches but not 
your poor!” 

If passed, the Rodino bill will not only open the 
floodgates to witch-hunts against Latin Americans, but 
will cause acute problems for all darkskinned peoples, 
“non-Nordics,” problems reinforced by their mode of 
speech and dress. Affected will be not only lawful 
residents but naturalized citizens and even the native 
born. As in the past the main target of the bill will be 
the mass of Americans. The main casualty of the hunt 
for aliens will be the Bill uf Rights for citizens. 
Alien-baiting is quack recession medicine, dividing 
instead of uniting the people. Alien-baiters are labor- 
haters; racists, not democrats; enemies, not friends of 
the people. A fight must be waged against passage of 
the Rodino bill and for restoration of the constitutional 
rights of the foreign born. Instead of throwing away 
millions of dollars hunting for undocumented persons, 
we should follow Canada’s example of granting am- 
nesty and process them for residence. 

The battle has begun, and a most important lesson of 
U.S. history is never to sell the people short, native 
and foreign born. The Irish provided the margin of 
victory in Jefferson’s election in 1860. And the foreign 
born, particularly the Slavic vote, were key to Franklin 
D. Roosevelt’s four elective campaigns. Today’s em- 
battled Latins defend not only themselves but, above 
all, the native born. For the native born, defense of the 
foreign born is not charity but self-interest. Their in- 
terests are inseparable. The foreign born defending 
democracy voice the conscience of our nation, its pro- 
found interests. We live at a time when these struggles 
can open the door to a finer society in which the 
promises of 1776-life, liberty, and the pursuit of 
happiness-will finally become a reality for the 
American people. 


